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Q. Now, Mr. Fitzen, when you signed the Joint Venture 
Agreement, from that point on, did you set up a set of books for 
the joint venture? 
A. Oh, after a fashion. 
Q. You can answer that yes or no, then I will ask you some 
further questions. 
MR. MADSEN: Your Honor, he has answered "after a fashion." 
Q. Did you set up some books? I didn't hear your answer. 
A. I said after a fashion. 
Q. Now, tell me what kind of books did you set up for the 
joint venture? 
A. We kept track - of course, we set up a separate checking 
account for the joint venture. He kept track of all the expendi-
tures. We tried to keep track of all the monies we advanced and 
paid for the joint bills and things like that. 
Q. Now, how did you do that? 
A. The joint venture with the truck down--
Q. I'm not worried about the truck, Mr. Fitzen. Just tell 
rne what you did about keeping books for the joint venture. 
A. i.Jhen the joint venture didn't have any money in it, I 
would loan money. I would make the payments myself. 
Q. Mr. Fitzen, did you set up a regular book account for 
the joint venture? 
A. No Not--
0. Did vllu ever set up a ledser for the joint venture? 
1\. IJ" . 
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Q. Now, as the various jobs were done by the joint venture, 
the monies that you would get from that particular job, did you 
allocate or pay any part of it into the joint venture account? 
A. Yes. 
Q. And did you do that with each job? 
A. Each job, unless the joint venture owed Bonneville 
Wrecking money, and then many times we would set down and say, 
well, this is how much money that the joint venture has earned, 
but it's all taken up in payments that have been made, so I 
will give you an advance because you have to keep going. 
Q. Mr. Fitzen, what was the first job that your joint 
venture worked on? 
A. According to this--
Q. I'm talking about the truck, this joint venture. What 
was the first job you worked on? 
A. The first job was on 4th South and on about !25th West, 
4th South. 
Q. And did you make the bid for that job in the name of 
Bonneville Wrecking Company? 
A. That's correct. 
Q. And how much was the bid for that job? 
A. I don't recall. 
Q. Did you put the Fitzen-Ream equipment to work on that job? 
A. Put the truck to work, the truck. 
Q. Now, who drove the truck on that job? 
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A. Dan Ream drove the truck on that job. 
Q. And what was the net - I shouldn't say the net -what 
was the amount that you received from that job? 
A. I don't recall. 
Q. 
A. 
Q. 
~men you got - how long did the job take? 
7hat job was finished that same year. 
Well, was it finished within--
A. In fact, it was finished that same month, come to think 
of it. 
Q. And the monies that you received from that job, did you 
deposit them to the Bonneville Wrecking Company account? 
A. We deposited the amount that was due the joint venture. 
Q. Mr. Fitzen, did you deposit that money to the Bonneville 
Wrecking checking account? 
A. Yes. 
Q. And did you take any money out of that Bonneville Wrecking 
account for the money that was due Fitzen-Ream venture and put 
it in their checking account? 
A. Yes. 
Q. And how much was that? 
A. On that particular one, I think we put in $1296 on that 
first deposit. That deposit was made - golly, trying to think -
it was sometime in - I can't say. I don't know. 
Q. And--
A. It's in rnv checkbook over there, though, temporary 
clwckbook 
-3-
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Q. Do you have a checkbook for the Fitzen-Ream venture here 
now? 
A. Yes. 
Q. Can I see it? 
A. It's that first temporary book, that small book. 
Oh, I guess it's out in the car. 
Q. I'll need it. 
What was the second job that you did in which the joint 
venture was involved? 
A. That first and second job, we worked that truck on the 
first job over at 4th South hauling debris, and also we used it 
to haul backfill over to another project we had, over at 8th 
South and 8th East. 
Q. Now, how long did that job take? 
A. That was a loser. 
Q. I didn't ask you that, Hr. Fitzen. How long did the job 
take? 
A. I don't recall in time, but that was--
Q. Did you get any money from that job? 
A. Yes, we got paid for that job. 
Q. How much money did you receive from that job? 
A. The total gross from that job was $8,000. 
Q. Hhat did you do with that money? 
A. I was disgusted. 
Q. Just tell me what you did. Did you put it in the Bonneville 
Wrecking account? 
-4-
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A. Yes. 
Q. Did you disburse any money out of that $8,000 to the 
Fitzen-Ream checking account? 
A. I don't believe so, not out of that one. That paid much 
later. That was a late-paid job. 
Q. Mr. Fitzen, without taking a lot of time, on each of the 
jobs that you would handle where the Fitzen-Rearn joint venture 
equipment would be involved, you would take the money from each 
one of those jobs and deposit it in your own account, isn't 
that correct? 
A. Will you repeat that, please? 
Q. On every job on which the Fitzen-Ream equipment worked, 
you would take the money that you received from that job and 
put it in your own account? 
A. If Fitzen-Ream equipment worked for Bonneville Wrecking 
Company, yes. 
(The foregoing represents pages 177 through 181 of the 
trial transcript.) 
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"Q. Have you been retained by our law office to do an audit 
or accounting of Mr. David Fitzen of Bonneville Wrecking, more 
particularly involving the Fitzen-Ream Joint Venture? 
A. That's right. 
Q. Have you made a summary- well, first of all: What raw 
materials did you collect to make that accounting? 
A. I worked from the check stubs and deposits of the company. 
Q. And did you also obtain the actual checks that went with 
most of the stubs? 
A. I have. 
Q. And do you have all of the checks to match all the stubs? 
A. All but maybe half a dozen. 
Q. And did you prepare any kind of an audit or accounting 
of that? 
A. Yes, sir. 
Q. Do you have that with you? 
A. I have that with me. 
Q. May we see it and have it marked, please? 
I hand you what you just gave me. It is now marked 
proposed Exhibit 17-F. I ask if that is, indeed, your accounting? 
A. Yes, this is my--
Q. Is it in your handwriting? 
A. Yes, it is. 
Q. Did you make all entries on it? 
A. Yes. 
-6-
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Q. Except for the last pages that are stapled on and to be 
Xeroxed, is that right? 
A. These are not mine. 
Q. There are some hand notations on the far right margin, 
is that correct? 
A. Yes. 
Q. Whose are those? 
A. Those are mine. 
Q. And does it purport to be the net work product of your 
review of this Fitzen-Ream Joint Venture? 
A. Yes. 
MR. CAYIAS: Your Honor, I object to that. Leading, 
suggestive. 
THE COURT: The objection is overruled. 
MR. MADSEN: I'm trying to expedite, Your Honor. Did 
you overrule it? 
THE COURT: No, the objection is overruled. 
MR. MADSEN: Thank you, Your Honor. Now, then, we should 
offer that in evidence. 
MR. IVIE: You're offering it, you say? 
HR. MADSEH: Offering it. 
MR. CAYIAS: May I voir dire the witness, Your Honor? 
THE COURT: Yes. 
VOIR DIRE EXAMINATION 
BY MR. CAYIAS· 
Q Mr Deters - am I saying that correct? 
-7-
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A. Yes. 
Q. Mr. Deters, you have a name like mine, hard to pronounce. 
Mr. Deters, when you took the checks and the various 
components you did to put this thing together, did you use the 
books and records of Bonneville Construction Company? 
A. Yes. I used the checkbook, yes. 
Q. And did you utilize the checkbook of the Fitzen-Ream 
Joint Venture? 
A. Yes, I did. 
Q. And these figures that are encompassed in here are 
figures that were obtained from the Bonneville Construction Company? 
A. And the Fitzen-Ream, both. 
Q. And they are a joint thing, then? 
A. Um-hmm. 
Q. And you say that you conducted an audit? 
A. Um-hmm. 
Q. Now, one preliminary question: Are you a Certified Public 
Accountant? 
A. I am not. 
Q. If you conducted the audit with respect to this matter, 
did you obtain the necessary vouchers to reflect the charges as 
far as Fitzen-Ream Joint Venture is concerned? 
A. No. 
MR. MADSEN: Objection, Your Honor, he said the necessary 
vouchers, which assumes a fact not in evidence. It isn't 
necessary to have vouchers. 
-8-
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MR. CAYIAS: Your Honor, we are talking about- well, 
Your Honor, if I may be heard. 
THE COURT: He is concerned about the word "necessary". 
MR. MADSEN: What makes you presume there must be 
vouchers? 
THE COURT: Did he consider any vouchers? 
MR. CAYIAS: All right. I will rephrase the question, 
Your Honor. 
THE COURT: That's what he was concerned about. 
Q. Hr. Deters, when you prepared this docunent, did you take 
vouchers, checks, invoices, et cetera, from the files and 
records of Bonneville Construction Company? 
A. I used the check stubs and the cancelled checks. 
Q. Now, how did you determine any part of those Bonneville 
Construction items were chargeable, or part of the Ream-Fitzen 
Joint Venture? 
A. Each check stub was marked as to what it pertained to. 
There were a number of - for an example, there were a few bills 
that were paid, but they were identified as either Bonneville 
Wrecking, pertaining to Bonneville Wrecking, or they were 
identified as pertaining to half Dan and others, half Randy, 
and so on. 
Q. And the conclusions that you come to with respect to this 
instrument, then, are based upon the notations that were in the 
stubs of the checks? 
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A. That's correct. 
Q. For Bonneville Construction? 
A. That's correct. 
Q. You never did go out and audit the thing as such, then, 
with respect to checking the various invoices from the various 
people to know that the Fitzen-Ream venture obtained that 
material from them? 
A. No, I didn't go that far. 
Q. It was all based on matters that were made in that check 
stub by Mr. Fitzen? 
A. That's correct. 
Q. And it was also based on things that Mr. Fitzen told you 
about what they meant? 
A. Well, they were identified, you see, two years ago 
without any regard to any trial consequences, so on. So he 
identified them at that time for purposes of distinguishing. 
Q. Now, have you ever gone back beyond the check stubs to 
the vouchers, or to the other things for which the monies were 
paid to identify--
A. You mean--
Q. Wait a minute, let me finish, Mr. Deters. 
--to identify that the amounts which were expressed, 
either in the stubs or in the checks, were used or employed or 
something as far as the Ream-Fitzen Joint Venture is concerned? 
A. You mean invoices? 
Q. Right? 
-10-
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A. No, I did not. 
MR. CAYIAS: All right. Then, Your Honor, we'd object 
to any further testimony with respect to the exhibit. And I 
call the Court's attention - and I brought this so we could 
assert it to the Court, and I am reading now from American 
Jurisprudence 2d, Your Honor, 60 Am. Jur 2d at page 264, and 
it says: "One of the ordinary duties of partners is to keep 
true and correct books showing the firm accounts, such books 
being at all times open to the inspection of all the members of 
the firm. This duty primarily rests on the managing or active 
partner, and he cannot defeat the rieht of his co-partner to a 
settlement and proper distribution of the assets by failing to 
keep his account. In fact, the managing partner will be held 
to strict proof of the items of his accounts." 
The rest of it says, 
"In determining whether the managing partner has properly 
performed his duties in keeping accounts, the Court may consider 
the nature of the business, the intellectual ability of the 
partners, and the place or condition under which the work is 
to be performed." 
Now, Your Honor, we'd object with respect to the proposed 
accounting before the Court now for the reason that it is not 
properly supported by the necessary vouchers to show that this 
particular amount of whatever it was was employed for the Fitzen-
Rcam venture. It's based purely on comments that were made by 
Mr. Fitzen, who was the managing or controlling partner, and how 
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he wanted to call the shots. It's not based on evidence as 
such, Your Honor, it's based on his comments or his thinking. 
And we think, Your Honor, that the conclusions made in this 
exhibit are objectionable for that reason. 
Now, I might elucidate further, Your Honor. With 
respect to a strict accounting, as far as we see the problem, I 
think that the evidence should be brought before the Court by 
Mr. Fitzen when he was managing operator in this situation to 
show what he did for the Fitzen-Ream venture. If he went down 
to the gas station and bought a lube or something, it should 
have gone out of the Fitzen-Ream checking account, and if it 
came out of that account, I couldn't object to it, Your Honor. 
But that's not what the story is before the Court. The 
story before the Court is it comes out of the Bonneville Wrecking 
Company account. It's not the Fitzen-Ream account, it's the 
Bonneville Wrecking account. And his conclusions, Your Honor, 
and his document that he put together today, is all based on, in 
some instances, hearsay, comments of Mr. Fitzen which are self-
serving, and not based upon proof as far as the various items 
going to the Ream-Fitzen Joint Venture. And we'd object to it 
for that reason, Your Honor. 
MR. MADSEN: Your Honor, I don't know that this will be 
the time for final argument, but I believe that the very argument 
he raises impeaches the only would-be accounting he tried to 
offer and have received. It is prepared by a third party based 
-12-
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on some very limited information. The Court may remember I 
objected to that first page of that exhibit for those reasons, 
that it was not, could not purport to be an accounting. 
Counsel, however, abuses the fact, I think, in two or 
three particulars with regard to this item. In the first 
instance, it is not a matter of hearsay, it is an ordinary 
business record that has been identified as such, so the 
objection about hearsay, that is the exception to it. 
No. 2, they are from stubs, and the witness has identified 
that all but about six of the actual cancelled checks that go 
with the stubs, he verified them against, and had reference to 
them. Counsel did not ask on voir dire whether they were 
available, any invoices or other supportive documents. And it 
seems to me to be able to say because we don't keep all our 
invoices - the very article we read from the Am. Jur., as I heard 
at first blush, was that the Court takes in consideration all 
the surrounding circumstances, the minds and capacities of the 
business partners, the manner of the business operations. Mr. 
Fitzen has indicated what he has done, Mr. Fitzen has indicated 
what he has done in turning the records over to Mr. Deters; Mr. 
Deters, in turn, is now prepared to testify what those records 
show, for whatever value they have. 
And we don't pretend, he makes no indication he is a 
CPA. This is not a certified audit, doesn't have to be. I 
submit that this, at least, has probative value, and perhaps 
-13-
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more so than that that was put in on behalf of the plaintiff. 
MR. IVIE: Yes, I would like to ask him a few questions 
about this, if I may, because this would affect Mr. Paul Ream. 
THE COURT: On voir dire? 
MR. IVIE: Yes. 
VOIR DIRE EXAMINATION 
BY MR. IVIE: 
Q. The Exhibit No. 17-F that you have prepared, this is a 
summary that you have taken from actual accounts and records? 
A. Yes, sir. 
Q. So anything on the front of this page, for an example, I 
could ask you to go to the items, and you could go to the 
business records and explain it to me? 
A. That's correct, I could. 
Q. Now, would you please do this: I notice here an item that 
we have labored greatly with, and the Court, here in the last 
few days, which is "Cat Damage (using 90-weight oil) $4,000." 
Would you please tell us from which books of records you found 
that item? 
A. I did not find it. 
MR. MADSEN: May I interject? 
TilE COURT: I want to hear the answer. 
MR. MADSEN: Is this voir dire? 
THE COURT: Yes, this is voir dire. Just a moment. He 
will tell you why. Go ahead. 
A. I did not find that part in the books, and this is why it 
-14-
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is added to the bottom of it. There was not a check issued. 
These are approximate figures on the bottom of it. 
Q. All right. So at least a good -well, a good third of 
it or more is something that you didn't find any record for, 
this that you added to the bottom is what you were told, then, by 
Mr. Fitzen? 
A. You mean a third in the dollar amount? 
Q. No, a third on the item, and a substantial part of the 
dollar amount has no foundation in any record? 
MR. MADSEN: Now, he's calling for some conclusions, Your 
Honor. 
MR. IVIE: I'm asking if that is true. 
MR. MADSEN: Probably beyond voir dire. 
A. Possibly so, yes. 
Q. So that is true, a third of your Exhibit No. 17-F--
~ffi. MADSEN: First page? 
Q. --first page is based not on any accounting records whatso-
ever? 
A. That's right. 
Q. Now, let me see here. We will check another item here 
of substantial amount. 
Now, the original balance on the Wheeler Machinery account, 
$27,000, from where did you get that? 
A. That was a statement - that amount was given to me by 
Mr. Fitzen. 
Q. So that is not from any books of account? 
-15-
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A. The other one was from the actual statement from Wheeler 
Machinery. 
Q. As of what date? 
A. As of the date it was--
MR. MADSEN: The date it was prepared. 
Q. Was that for just a piece of equipment, or was that for 
supplies? Could it have been for many things, or do you know? 
A. It was for the payment on that. It was a verification 
by--
Q. The $27,000, you didn't get that from the books of records, 
then? 
A. No, I did not. 
Q. So you don't know where that figure carne from? 
A. No. 
Q. So certainly, that can't be accurate, can it? 
MR. MADSEN: This is argumentative, and it is certainly 
not voir dire. 
THE COURT: That particular question is not a question. 
Q. I'm sorry. That could not have come from the books and 
records of Bonneville VJrecking, the joint venture, or any records 
that you examined? 
A. Right. 
Q. Now, from the expenses here paid by D. L. Fitzen from 
Bonneville Wrecking Company, did you examine actual books and 
records on that? 
-16-
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
A. I examined every check. 
Q. But no invoices? 
A. No invoices. 
Q. And you don't know when the notation was made, I assume, 
on the check. 
A. I would assume it was made at the time the check was 
written. 
MR. IVIE: That's all. We object to it. 
MR. MADSEN: What basis? 
MR. IVIE: On the basis it is not a summary of the accounts 
and records, and I would say Mr. Fitzen has the duty to produce 
these accounts and records if he is going to put them in the 
form of a summary. 
MR. MADSEN: In regard to that answer, Your Honor, he may 
show there may be additional items over and above the accounts 
and records, but he hasn't shown these were not a summary of 
those. It may be a summary of those plus other items, but it 
hasn't been disqualified as being such a summary by that, QUOTE 
"voir dire", UNQUOTE. 
MR. CAYIAS: Your Honor, if I might add one thing to it: 
This very problem goes to the matter that I raised with the Court 
in our pre-conference about the possible employment of a referee. 
The allocations, if we go into this matter in open court, the 
allocations of each item would constitute all of these items that 
are set forth in this suw~ary, I'm sure, would take some 
considerable time, Your Honor, as to each. For example, a $200 
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bill of oil, or whatever it was, how much of that went to the 
venture, how much went to the Bonneville Wrecking Company; and 
with respect to each and every item, Your Honor, in all of his 
books and records that he has examined. 
Now, that's why I was thinking, and I'm sure that's why 
Mr. Ivie was thinking perhaps a referee might take that area of 
this case to make a determination if Mr. Fitzen has met his 
burden with respect to the accounts that he's charged to the 
joint venture, and make a report back to this Court. 
Now, I can see, Your Honor, if you are going to take 
testimony with respect to the various items of accounting, and 
especially with respect to the charges, we are going to take a 
long time. 
MR. MADSEN: Well, are you through? 
MR. CAYIAS: I'm through. 
MR. MADSEN: If it please the Court, that whole argument 
has nothing to do with the admissibility of an exhibit. It's a 
matter of an argument after testimony as to whether a referee is 
justified. It has nothing to do with the admissibility or 
inadmissibility of that exhibit. I think it is an improper 
objection. 
THE COURT: All right. Well, I'll tell you what I am 
going to do: I'm going to think about it. But let me tell 
you what my concern is. 
Whenever we are talking about any rule of evidence that I 
can think of right off the top of my head, we are tallzing about 
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the reliability of the evidence. That's what the hearsay rule 
is all about. That's why we have exceptions, because the hearsay 
is historically, and as a matter of fact generally, unrealiable. 
And there are types of hearsay, however, that reach that degree 
of reliability that the Court say can come in even though it is 
hearsay, even though the secondhand information is offered to 
prove the subject matter of what it says. 
Now, with regard to the first thing - I want to explain 
this to you so you won't think that there is any difference in 
treatment - with regard to the first account, the Exhibit 5, 
the documents upon which that account was based were put into 
evidence so that they became available for cross-examination. 
They were identified as being documents upon which the exhibit 
was finally based, so the reliability of that exhibit, at least, 
was subject to interrogation by counsel as to weight. 
The problem I have got with this is that I have a witness 
saying this is all I had, and the documents aren't there for 
anyone to cross-examine. That's the problem we have got with 
this particular thing, and it makes, therefore, no check on the 
reliability of the witness' conclusion. I'm not suggesting there 
is anything wrong with his conclusions, it's the documentation upon 
which he bases those conclusions. That's what I am concerned 
about. That documentation is all in evidence with regard to that 
other account. 
I'm not ruling at this point, but I will tell you what 
I am concerned about and why I am not ruling is I want to think 
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about it. But I will tell you what my concern is so you may 
think about it, too. 
MR. MADSEN: I would like an opportunity to respond. 
THE COURT: I will give you an opportunity tomorrow 
morning after we have all thought about it. We haven't finished 
with Mr. Deters, as we all anticipated we weren't going to this 
afternoon. Tomorrow morning, I have nothing starting at nine, 
and Coalville is all cleared off. 
Is there any reason why we can't start this case 
tomorrow morning at nine o'clock? Any problem with any counsel? 
MR. CAYIAS: Your Honor, I have another hearing at ten 
o'clock in the Law and Motion, but I assume I can get that 
continued. 
THE COURT: Since there is no problem, we will be in 
recess until tomorrow morning at nine o'clock. 
(Whereupon, at 5:00 o'clock p.m., Court was recessed 
until 9:00 o'clock a.m. on Friday, January 7, 1977.) 
Friday, January 7, 1977 
9:06 o'clock a.m. 
THE COURT: The record will show that this is a continuation 
of trial in the matter of Daniel P. Ream vs. David L. Fitzen and 
others. Each attorney as noted in the record heretofore is 
present. 
At the conclusion of our session yesterday, Mr. Deters 
was on the witness stand. 
MR. MADSEN: Yes, Your Honor, and I think we were making 
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an offer into evidence, and the Court indicated he wanted some 
thought on it. 
Does the Court want to entertain further argument on 
that thing at this time? 
THE COURT: Anything further you want to say on it? 
MR. MADSEN: Yes, Your Honor, I think there is something 
I would like to say about it. 
I think the controlling law on it is Rule 70 of the Utah 
Rules of Evidence, Your Honor. It said documentary originals 
is the best evidence. 
(1) "As tending to prove the content of a writing, no 
evidence other than the writing iteself is admissible, 
except as otherwise provided in these rules, unless the 
judge finds"--
and I refer you down to sub-paragraph (f) and that paragraph 
which I believe is directly in point, 
(a) "When the original consists of numerous accounts or 
other documents which cannot be examined in court without 
great loss of time, and the evidence sought from them 
is only the general result of the whole." 
Then the following paragraph: 
"If the judge makes one of the findings specified in 
the preceding paragraph, secondar evidence of the 
content of the writing is admissible." 
Now, then, moving to sub-paragraph (c), which I think 
is relevant, it goes on to say, 
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"Evidence offered by the opponent tending to prove 
(a) that the asserted writing never existed, or (b) that 
a writing produced at the trial is the asserted writing, 
or (c) that the secondary evidence does not correctly 
reflect the content of the asserted writings, is 
irrelevant and inadmissible upon the question of admissibilit·i 
of the secondary evidence but is relevant and admissible 
upon the issues of the existence and content of the 
asserted writing to be determined by the trier of fact. 
If evidence is to be admitted as provided in Paragraph 
(l) (f)"--
that is the one we just quoted--
"the original shall be made available to the opponent for 
examination or copying, or both, at a reasonable time and 
place; and the judge may order that the originals be 
produced in court." 
Now, Your Honir, it seems to me that is directly on 
target. Their objection and their voir dire with regard to this 
summary would be secondary evidence, does not run to the question 
of admissibility, but to the question of weight. I think that 
is our rule. I think we have laid a proper foundation. 
I submit with regard to the final matter about providing 
the originals for inspection, I think it's a matter of record in 
the pleadings that Mr. Cayias took the Defendant Mr. Fitzen's 
deposition, that at the time of the deposition, he was in 
connection with that asked to bring his records; he did, in fact, 
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bring them, Mr. Cayias declined examination of the records at 
that time. They have been in court since the beginning of this 
trial. And I submit on that basis, this summary by Mr. Deters, 
though it be secondary evidence, is nothing more than a 
conclusion of the whole, and is clearly admissible. As to its 
weight, that is a matter of the trier of fact. I think that is 
the law in this state. 
MR. CAYIAS: Your Honor, I refer to Rule 63 of the Rules 
of Evidence which provides for best evidence: 
"Writings offered as memoranda or records of acts, 
conditions or events to prove the facts stated therein"--
These are exceptions to the hearsay rule, Your Honor--
"if the judge finds that they were made in the regular 
course of a business at or about the time of the act, 
condition or event recorded, and that the sources of 
information from which made and the method and circum-
stances of their preparation were such as to indicate 
their trustworthiness." 
Your Honor, that seems to be the rule that is apropos in 
this matter. Of course, with the exhibits of Mr. Ream, these 
were made at the time the work was going on. He made them daily 
to keep track of the tractor and the truck, so that they are 
based and conform to Rule 63 of the Rules of Evidence - it's 
63 sub 13, Your Honor, on page 46 of the Rules of Evidence, if 
you have that in front of you. 
With respect to the present proffer by counsel, we made 
demand anJ made the stipulation in the deposition that certain 
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exhibits would be furnished. The first recap, Your Honor, on 
these records was furnished to my office on the 30th day of 
December, 1976. We were later shown an amended copy of that 
recap, I think it was yesterday or the day before, by Mr. Madsen, 
and they apparently had had to make some changes with respect 
to that recap at that late date. 
And Your Honor, we would respectfully submit, No. 1, 
that the records as now proposed do not meet the conditions of 
Rule 63 subsection 13, as an exception to the hearsay rule, and 
further submit that they do not come within the pattern of Rule 70, 
the best evidence. I think that the Business Records Act, Your 
Honor, in the Code, provides somewhat as provided in subsection 
2 of Rule 70. And we really haven't had the chance to take a 
look at the original instrument. And that takes us to the next 
step, Your Honor, with respect to the original instrument. 
There apparently is a lack of original instruments with 
respect to the Fitzen-Ream Joint Venture. The original records, 
if any were used with respect to the recap as submitted to the 
Court, are the records mostly of the Bonneville Wrecking Company, 
not the Fitzen venture with which we are concerned today. And 
this takes me back, Your Honor, to the original point I made 
with respect to our difficulty with respect to the records of 
the Bonneville Wrecking Company. 
The testimony showed that during all the period of time 
that this joint venture was in force and effect, Mr. Fitzen had 
control and possession of all those books and records. And if we 
-24-
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
get into the books and records with respect to Bonneville, we 
are faced with the difficult on each piece of evidence and each 
original entry as to how they allocated it, if it was allocated 
to the Fitzen-Ream Joint Venture, and if it was a proper charge 
against that joint venture. And we would submit, Your Honor, 
again, that the proffered recap of the thing, especially with 
respect to the testimony of Mr. Deters in which he admitted 
on the stand last night that some of the material on that report 
had been given to him by Mr. Fitzen himself, that he didn't get 
it from records. 
We submit it, Your Honor. 
THE COURT: Of course, isn't that also true with regard 
to the summary on the facing page of Exhibit 5? That is, that 
the information was received, some of that summary information 
was received from both the Defendant and the Plaintiff? 
MR. CAYIAS: I appreciate that, Your Honor, but it complies 
with the rules, with the provisions of Rule 63. The testimony 
was laid with respect to Mr. Ream that he kept those records 
day by day, as he worked and kept track of the hours that he 
worked and the machinery worked. We certainly don't have that 
kind of a foundation or that background, Your Honor, with respect 
to the records that were used to compile and compose this 
present exhibit offered. 
MR. MADSEN: On the contrary, Your Honor, that is just 
what the evidence and the foundation testimony did say, that 
they were taken from the check stubs of the running account in 
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both checkbooks, the Fitzen-Ream account checkbook and the 
Bonneville Wrecking checkbook. He verified them with the 
cancelled checks that went with them, that he had all the 
cancelled checks and business documents kept in the ordinary 
course of the operation. 
Now, we didn't quarrel with the fact that all the 
documents from which Mr. Cheney Qade his examination from the 
daily records kept by Mr. Dan Rean had been in Mr. Dan Ream's 
possession the whole time. That doesn't go to the issue of 
admissibility. In fact, that is the second of that Rule 70, 
as he just quoted it, ''If the judge makes one of the findings 
specified in the preceding paragraph, secondary evidence of 
the content of the writing is admissible. Evidence offered 
by the opponent tending to prove (a) that the asserted writing 
never existed--" And that was the burden of their Complaint, that 
there weren't supporting vouchers or necessary vouchers or 
invoices, whatever, that that means they never existed, and on 
that basis we can't put in any kind of an accounting of whatever 
nature because supposedly it is not to the standards that they 
would demand. 
That really is the test of admissibility. That all goes 
purely to the issue of weight. And on that basis, we submit 
it, Your Honor. 
MR. CAYIAS: Your Honor, may I add one thing to the 
argument? 
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THE COURT: Surely. 
MR. CAYIAS: Your Honor, if you will recall yesterday 
when we got into this, I called the Court's attention to the 
general rule with respect to the duty to keep accounts as far 
as a partner is concerned. And I don't think there is much 
question that the same rules apply to this situation as apply to 
a partnership. It's a joint venture, but for a limited period 
of time or for one specific project. The rule lays down that 
the managing partner - and I believe the evidence before the 
Court in this matter reflects certainly Mr. Fitzen was a managing 
partner - had charge of all accounts. 
THE COURT: Rule 4 provides that he even managed the 
equipment. 
MR. CAYIAS: Right, Your Honor. An under that rule, it 
provides that the managing partner is held to strict proof as 
to the items of his account. 
THE COURT: Is that strict proof with regard to the burden 
of persuasion or the burden of producing evidence? 
MR. CAYIAS: Well, I would think, Your Honor, that it would 
be with respect to- and that's where I get some comfort out 
of it, Your Honor - the language is, in fact, the managing partner 
will be held to strict proof of the items of his account. It's 
not a question of persuasion, Your Honor, it's a question of 
strict proof with respect to the charges and the other items 
that go with his account as far as his having the partnership 
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affairs are concerned. 
He created the situation, Your Honor, with respect to 
putting everything into the Bonneville Wrecking situation. I 
think a proper approach to it would have been to put everything 
that Fitzen-Ream venture had in their checking account, to make 
disbursements, to make charges back, so he had a complete record. 
But he didn't do that, Your Honor. He created the problem with 
respect to the account. And I don't think, Your Honor, that he 
should be allowed to come to court today and say I didn't keep 
good records, and therefor I've got to EO lo the Bonneville to 
do this thing and come to some conclusions about the way the 
money was allocated to the Fitzen-Ream project as against 
Bonneville Wrecking. And it comes from his own determination, 
Your Honor, as to how the money is allocated to the Fitzen-Ream 
project. And it doesn't seem to me, Your Honor, that that 
conforms to the language of this, that it's a strict proof 
with respect to the project. And we are talking now, Your Honor, 
about the Fitzen-Ream Joint Venture. 
THE COURT: Anyone else have anything they want to say? 
MR. IVIE: Yes, I'd like to say one thing, Your Honor. 
Along with what Mr. Cayias has said, if most of these 
records have been taken from the Bonneville Wrecking, and that's 
as I understand it, then I think all of the records of the 
Bonneville Wrecking as it regards these transactions should be 
made available, because then, whether it's the attorney or the 
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referee or whoever it is can readily see whether or not the 
specific items of expense have been actually charged 
proportionately to Bonneville Wrecking and to the joint venture. 
Now, that would, of course, include their records for tax 
purposes and so on. And if the Court does receive this, then I 
think at least that should be a part of the Court's order that 
those be made available for inspection. 
MR. MADSEN: I hate to belabor the Court, and I suspect 
the Court has finally come to rest on the issue. 
THE COURT: So this is a very significant issue, and if 
we had a jury I'd dispose of it on a very summary basis. But 
it's an important question to everyone involved in the suit, 
and we don't have a jury, so we spend this time. 
MR. MADSEN: And I'm grateful for that and appreciate 
the Court's indulgence in this matter, Your Honor. But I think 
that we are talking only about admissibility of secondary 
evidence that purports to be a summary. Mr. Cayias' position, 
as I understand it, would be to suggest that unless, in fact, it 
meets with what he thinks is a proper method of keeping accounting, 
unless, in fact, a procedure had gone from just the one banking 
account to the other banking account and all the affairs out of 
that banking account are, therefore, admissible, that that is a 
standard by which you have to determine whether any document or 
summary is admissible or not. I submit that isn't the standard. 
In fact, you don't have your quotation, he didn't quote the balance 
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of it this morning that he did quote yesterday, said that assuming 
how the Court arrived at its proof, it considers all of the circum-
stances, the training, the expertise of the parties or partners, 
that it considers all the surrounding facts. 
I submit in that regard as well, Your Honor, that if this 
is a ruse to keep out of evidence whatever efforts have been 
made out of an account on the ground that it doesn't meet what 
they consider to be a standard of their accounting, that's why 
I include these phases of Rule 70. 
Moreover, it flies in the face of the rulings of the 
statutes of our Code 48-1-15, relating to partnerships generally. 
Rule 48-1-15(1): "Each partner shall be repaid his contributions, 
whether by way of capital or advances to the partnership 
property, and share equally in the profits and surplus 
remaining after all liabilities, including those to 
partners, are satisfied; and must contribute towards the 
losses, whether of capital or otherwise, sustained by the 
partnership according to his share in the profits. 
"(2) The partnership must indemnify every partner in 
respect of payments made and personal liabilities 
reasonably incurred by him in the ordinary and proper 
conduct of its business, or for the preservation of its 
business or property. 
"(3) A partner sho in aid of the partnership makes 
any payment or advance beyond the amount of capital which 
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he agreed to contribute shall be paid interest from 
the date of the payment or advance." 
Seems to me that this summary has to be considered 
relevant evidence. The documents from which it has been made has 
been identified, they are relevant documents to this enterprise, 
and counsel from the time it took Mr. Fitzen's deposition -
not just yesterday, but the 16th of June, 1976 - has had 
certainly from that time full notice of the conditions of the 
record, and full freedom to do whatever discovery they wanted, 
make whatever inspection, go look at the books of Bonneville 
Wrecking. They have elected not to do so, and that's hardly, 
it seems to me, a basis for saying at this point that this 
summary is inadmissible, or for that matter, as Mr. !vie would 
not suggest, to say we should now therefore make available all 
the records. 
We don't have any reluctance to making those records 
available. We don't think it is our duty, however, to come to 
them and say, here, look at them all. They have the appropriate 
discovery by which to do this, and have not availed themselves 
of it - not just for the whole term of the lawsuit, but certainly 
after taking Mr. Fitzen's own deposition and having the records, 
in fact, in person brought and ignored. 
THE COURT: Does anybody have anything further? 
MR. !VIE: I'd only like to say one thing. In view of 
the fact there really are no records of this joint venture, again, 
I would say that I think probably the best way to handle this for 
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the Court is a referee, and it would be fair to everyone if 
the records were made available and usual accounting practices 
were taken into consideration. Certainly we have no objection 
to that. 
MR. CAYIAS: No, Your Honor. The one additional point 
I'd like to point out to the Court is that, if Your Honor will 
recall Mr. Deters' testimony, he said that he obtained that 
information for the recap from the stubs, Your Honor, of the 
checkbook of the Bonneville Wrecking Company, which, of course, 
is merely an indication from Mr. Fitzen as to what he thought 
about the matter. It doesn't go to an original record, Your 
Honor. It doesn't go to an original invoice which has been 
signed by either Fitzen or Mr. Ream to be charged against the 
Fitzen-Ream Joint Venture. That's not an original record, Your 
Honor, the check stubs. In fact, it would be hearsay. And we 
again urge Your Honor that there is not sufficient foundation to 
give trustworthiness with respect to the background of this 
recap so that it could be used as evidence. 
Thank you, Your Honor. 
THE COURT: All right. Well, unless there is some new 
thought that we haven't covered so far, or some new theory why 
the evidence should or shouldn't be let in, I think I'm prepared 
to do something now. 
Anything further? 
MR. CAYIAS: No, Your Honor. 
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THE COURT: All right. Let me ask Mr. Deters to resume 
the witness stand so that I can ask him just one question -
two questions. 
GERALD E. DETERS 
resumed the witness stand and testified further as follows: 
EXAl1INATION 
BY THE COURT: 
THE COURT: The record will show that Mr. Deters has 
resumed the witness stand and was previously placed under oath 
yesterday. 
Q. Mr. Deters, did the procedure that you utilized in putting 
together this summary accord with usual and accepted accounting 
procedures used by your profession in making such a summary? 
A. Well, let me clarify that. Normally, it would be necessary 
to go to the invoices and to the documents of original entry. 
They weren't available. 
Q. The invoices were not made available to you? 
A. Oh, yes, they were made available, but it would have 
been an extremely time-consuming job to go through everything. 
MR. MADSEN: I didn't hear that answer. 
THE WITNESS: I say it would have been very, very 
time consuming to look at every gas ticket, every repair ticket, 
every charge, to go through everything to really determine which 
direction the charge had been made. 
Q. So the usual and accepted accounting procedures would have 
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been to go through the invoices and to verify what information 
you otherwise had available, is that correct? Or is it not? 
I don't want to misstate. I want to find out. 
A. No, really, it isn't, because in an audit not every 
invoice is looked at. Significant invoices--
Q. Did you look at any invoices? 
A. Oh, yes, I did. 
Q. And are you able to identify from your summary which 
invoices you did look at? 
A. Yes. 
Q. And are all those invoices, to the best of your knowledge, 
in court today? 
A. They are not in that box. I looked through. So I would 
say they are probably not here today. 
Q. They are not here today? 
MR. MADSEN: Not all of them. 
Q. And to the extent you did not use invoices, you then 
used check stubs? 
A. Check stubs, right. 
Q. And did you attempt to cross-verify any of the data that 
you compiled in comparing thesumrnary by referring to income tax 
returns or other documents? 
A. There weren't any income tax returns. I didn't see any. 
Q. You saw no income tax returns for Bonneville, Hr. Fitzen, 
or the joint venture? 
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A. That's correct. 
Q. And are such returns available? Because, you see, that's 
where we start getting into severe difficulty with regard to 
these accountings. 
MR. MADSEN: That's right, Your Honor. I think that's 
irrelevant in terms of probative value to the issues of this case. 
THE COURT: See, that's one of the difficulties I have. 
You are asking that this be admitted under Rule 70, and Rule 70 
specifically provides that records upon which the summary is 
based, as well as those records that would otherwise tend to 
prove the surr~ry should be made available or could be made 
available in court. 
MR. MADSEN: We so tender those, Your Honor. They are so 
available. We haven't them all here, is what I am saying. 
THE COURT: Let me tell you were we are with this. 
Clearly, you can have summaries of complex compendious 
business records. We use summaries in court all the time. The 
mere fact, however, that a summary is otherwise relevant, one, 
and admissible under Rule 70 does not necessarily mean that it 
is still not hearsay. 
And then we look to the business entries exception to 
the hearsay rule to see, then, if this type of evidence is 
prepared in such a manner that it is reliable enough to overcome 
the hearsay problem. Because it is obvious the check stubs 
were hearsay. Even the invoices would be hearsay, but they 
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become somewhat reliable because they are prepared by somebody 
else who's not got an interest in the lawsuit. 
MR. MADSEN: The checks themselves could even be in such 
circumstances con~idered hearsay. 
THE COURT: No doubt about it, and any writings that 
might appear on the checks could be hearsay. So that's where 
we are with regard to this particular account. 
MR. MADSEN: May I make one potential proffer, Your Honor, 
that I thought might be a possible resolution in this matter? 
I do it hesitantly and with the obvious admission that we didn't 
complete it because we just last night suggested this to Hr. 
Deters following the discussion. 
l.Jhat we would propose to do is to have Mr. Deters make 
a summary of only those items that there is documentary evidence 
to support that would relate to legitimate claims by Mr. Fitzen 
in his accounting, his claims that accounting with regard to the 
Fitzen-Ream Joint Venture, deduct for the so-called one-third 
Mr. !vie - or remove the so-called one-third Mr. Ivie relied upon 
with regard to what Mr. Fitzen told him without, in effect, some 
documentary substantiation for it, produce the documents on 
which those numbers are based, provide for inspection of all the 
documents that counsel may wish to look at relating to Bonneville 
Wrecking or Fitzen-Ream, and then have that summary put in 
instead of the proposed exhibit that we were at the time last 
night tending to offer, proceed with the other witnesses while 
Mr. Deters finishes that work this morning, then put him back on 
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to do that. That's what I would propose to do if that would meet 
the Court's approval. And I want to ask him one other question, 
however, that is foundational that I didn't ask last night in 
that regard. 
But before I ask the question, I ask if that would meet 
with counsels' approval or the Court? 
MR. IVIE: What I know of the records and am told from 
Mr. Cheney's attempts to analyze these, it would not be 
sufficient, because there isn't sufficient information to even 
make the records--
MR. MADSEN: Well, I think--
MR. IVIE: With usual accounting procedures. 
MR. ~~DSEN: What we are trying to do is fault this 
Defendant on the grounds he didn't follow usual accounting 
procedures. I don't believe that is what is intended by the law, 
requiring an accounting to be made between partners. I submit 
that that is the very tenor of the language of Mr. Cayias' Am. Jur. 
quote. I submit that clearly the documentary evidence, the checks, 
the cancelled checks, the check stubs that go with them, 
whatever invoices, whatever other documentary evidence with 
regard to initial balances and resulting balances or balances on 
the cat, for instance, payments on the truck which are clearly 
within the knowledge of the Plaintiff and the other Defendant, 
the Defendant bank being the one who got the payments, clearly all 
of those documents would be admissible. And to prepare a summary 
from those admissible documents seems to me clearly beyond question 
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admissible. As to their weight, as to their chance of being 
impeached, as to whatever other attacks counsel wish to make 
on it, that's one thing. But admissibility is what we are 
really talking about here. And it seems to me that kind of 
proffer would be the very kind of think that would aid the 
Court to arrive at a decision in this matter. And that's why 
we make it. 
THE COURT: Well, one reason why I resisted the referee 
idea, so forth, is because I don't think this case is as 
complicated as everyone else seems to think that it is. The 
other reason why I resist that is that we are at the point 
of trial, and everyone ought to have there best possible shot 
ready to be made. And you see, we have spent - this is our 
third day on this case. And it is an important case to everyone 
that is involved. And I am prepared to spend whatever time is 
appropriate on it. But we have spent three days, and I've 
become concerned about the cost of litigation, which would be 
greatly expanded if we had a referee. Quite frankly, I can see 
this going on for many, many months on that kind of basis. Can't 
you? 
MR. IVIE: I only suggested a referee like Mr. Deters 
and Mr. Cheney could both sit down with an accountant, and it 
seems to me it would be a very simple thing. I have been in on 
cases where that has been done, and it is only a matter of maybe 
eight, ten, twelve hours, and they can both from that determine 
what records are proper and come to a correct conclusion with 
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what records are available. That's what I had in mind, Your 
Honor. Do you object to anything of that nature? 
MR. MADSEN: I share the same concern the Court does. 
I think the evidence that we intend to rely on is available. 
I'm just anxious to get it in and be concluded. We suffer from 
whatever incompleteness we have, but even on the basis of 
what we have, we think we are able to demonstrate our counterclaim. 
And I don't really know, involving some further parties in the 
matter and going to the expense of doing - hopefully it could be 
done in 12 hours - But there is a possibility it may very well 
not. 
THE COURT: Well, this is where we are, then, I think: 
We have talked about Rule 70, and the fact about the matters 
that are admissible; we have talked about Rule 63, and the 
test there, of course, is that the source of the information 
from which made and the method and circumstances of their 
preparation were such as to indicate their trustworthiness. 
Now, it may be that there is nothing that can ever be 
done to aid the accounting peccadilloes that existed in Bonneville 
Wrecking and Mr. Fitzen has used--
MR. MADSEN: One question. 
TilE COURT: --14 years. 
MR. ~~DSEN: One question, Your Honor. 
THE COURT: All right. For our rule, you'd better ask 
him the qt~stion to the extent it may make some difference. 
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DIRECT EXAMINATION (resumed) 
BY MR. MADSEN: 
Q. As you went through the checkbook, Mr. Deters, I believe 
you testified you showed how the individual payments were allocated 
to Dan Ream. Were there other such notations with regard to 
other joint ventures? 
A. You bet. 
Q. And is that consistent throughout? 
A. Yes. 
Q. All the way through the checkbook? 
A. Yes, very consistent. 
Q. Any reason to suppose that any of those entries were made 
at any time other than when the checks were made out and the 
stubs filled in? 
A. I have no reason at all to suppose that, no. 
MR. MADSEN: That's all. 
THE COURT: All right. See, the language of our new hearsay 
rule creates some curious possibilities, and this is one of them. 
The objection to Exhibit 17 is sustained to this extent: 
The document is a summary which is based upon hearsay materials. 
Those materials and recordkeeping that went into the compilation 
of those materials, in my judgment from what I can see, the 
methods and circumstances relating to the preparation of 
materials that went into the surrrnary are not such as to indicate 
their reliability. 
As I indicated last night, that is what the hearsay rule 
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is all about. So the objection is sustained to the extent 
that the surrunary is hearsay. 
I'm going to receive, however, the summary on the sole 
basis that it reflects the accounting of the Defendant and not 
as to the truth of any of the matters set forth therein. But 
you in your pleadings requested an accounting from the 
Defendant, and that is the purpose for receiving it, and the 
limited purpose. 
Now, if we had a jury, you see, I couldn't do that; but 
we don't suffer from that particular disability in this 
particular case. 
(Defendant Fitzen's 
Exhibit No. 17 was received 
into evidence.) 
(The above represents pages 297 through 330 of the 
trial transcript) 
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VOIR DIRE EXAMINATION 
BY MR. CAYIAS: 
Q. Mr. Fitzen, these records that we have here before us 
to which counsel has just taken you through, are these all of the 
records of the Bonneville Wrecking Company? 
A. They are not all of the records of Bonneville Wrecking 
Company. All Bonneville Wrecking Company checks, there are some 
checks that aren't here, they didn't regard anything with Mr. Ream. 
In other words--
Q. In other words, you picked out the checks that you think 
are appropriate as far as--? 
A. Only those that involve Mr. Ream on - or Fitzen-Ream 
Equipment Company. 
Q. 
checks? 
A. 
Q. 
Now, do you have invoices in support of each one of these 
I have the cancelled checks. 
I didn't ask you that, Mr. Fitzen. Do you have invoices 
supporting each one of those checks? 
A. 
suppose. 
Q. 
A. 
Q. 
I suppose Mr. Deters would be the one to answer that, I 
You are the one that kept track of these things? 
I wrote the checks out as we prepared the bills. 
Let me ask you a couple questions about that, Mr. Fitzen. 
When you would take a check and pay the account, what 
would you do with the original invoice? 
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A. When I would take a check and pay into an account -- What 
do you mean by "invoice"? 
Q. Well, they sent you a bill with an invoice for whoever 
was charged, whoever signed for that particular charge? 
A. As an example, every month we had a bill from First 
Security Bank for the cat for $444.70. So every month I would 
give them a check for that amount. On that check I would indicate 
one-half Dan, because there was only one 977-K and only one 
account at First Security Bank ever on a Caterpillar tractor, and 
that was the one with Dan Ream. 
Q. 
A. 
What about other accounts, say, your oil corr.pany accounts? 
On those, we kept the ones that Dan Ream went down to 
pick up the oil, he would sign the receipt, he would sign the ticket 
for the oil. When I would go in and pay for the oil, I would pick 
up the tickets, we would tally the tickets there in the Premium 
Oil office - they have the tickets there - and those that Dan signed 
for his truck, he would indicate so many gallons for which truck, 
which cat, whichever it was. And many of those checks you will see 
entries for one-half Randy, one-half Jerry, all Jerry, all Randy, 
one-half Dan, all Dan, and mine. But that's all written on the 
check. And that was written at the same time I made the check out. 
Q. But the original invoice for them, did you keep that? 
A. 
Q. 
checks? 
They are in there. 
Are all the original invoices in there for each of those 
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A. I don't know if they are all in there. I suppose so, 
but maybe not. I don't know. 
Q. Let me ask you, Mr. Fitzen: Suppose you got an invoice 
in the first of the month from Premium Oil Company--
A. We--
Q. Just let me finish my question. 
--and you had on that invoice certain charges that were 
charged to the Fitzen-Ream venture, and you wrote a check for it. 
Now, would you keep that original invoice? 
A. We didn't get invoices from Premium Oil. 
Q. Didn't someone sign for it when you went down there to 
get the oil? 
A. 
Q. 
A. 
Those are the tickets in there. 
That's what I'm saying. Do you have all of those? 
I'm not sure. Some of those - those regarding Fitzen-Ream, 
I guess we do. Those that we don't have, it is my loss. This is 
what we do have, I suppose, I guess they are all there. I gave 
those records to Mr. Deters, and it is my loss if we don't have 
them all. But there were others, I think. And as I said before, 
it is my loss if we don't have them. 
Q. Let me just ask you one other question, Mr. Fitzen. 
The charges there, the expenses that are reflected by 
the payment of each check, are these the expenses that are used to 
prepare you income tax returns for Bonneville? 
A. These are used to prepare income taxes for myself and 
for Bonneville Wrecking, yes. Bonneville Wrecking is a dba. 
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Q. And do you mark off the expenses of these against your 
Bonneville Wrecking Company? 
A. I mark off my share of the expenses. I marked off the 
expenditures, the money I put out, and I also indicate the money 
I have received back. Yes. 
By the way, first of all, I should say I don't file my 
own taxes, but I give all those to - I can't think of his name; 
I talke to him all the time, too. It's George--Christensen. And 
he files the taxes for me. 
Q. 
A. 
Q. 
A. 
He prepares your returns? 
Uh-huh. 
Based on these checkbooks? 
Yes. 
MR. CAYIAS: I have no further questions at this time, 
Your Honor. 
THE COURT: Anybody have any cross-examination? All 
right, you may step down, Mr. Fitzen. 
MR. MADSEN: Recall Mr. Deters at this time. 
GERALD E. DETERS 
resumed the witness stand and testified further as follows: 
DIRECT EXAMINATION (resumed) 
BY MR. MADSEN: 
Q. Mr. Deters, you have just heard Hr. Pitzen's testimony, 
I assume, is that correct? 
A. I did. 
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Q. And with regard to Exhibits 18-F through 23-F, were 
those the books and records that were furnished you from which 
you made your summary? 
A. 
Q. 
A. 
Q. 
Yes, they were. 
That has been offered in evidence? 
They were. 
And did you check through the invoices that are identified 
and packaged? 19-F, for example? 
A. I spot-checked some of them, but I didn't check them all. 
Q. Did you check through the items identified as Exhibit 
22-F, which are the cancelled checks? 
A. Yes. 
Q. Did you check through the check stubs that are identified 
as Exhibit 18? 
A. Yes, every one of them. 
Q. Every one of those? 
Every one of those. A. 
Q. How about the checks? Did you go through every one of the 
cancelled checks? 
Yes. A. 
Q. In that connection, were all of the checks there to match 
every one of the stubs? 
A. Yes. As I suggested, there were maybe a half a dozen or 
so that were not there. 
Q. Did you have an occasion to look through the bills, 
invoices, et cetera, correspondence, documentation? 
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A. 
Q. 
A. 
Q. 
Um-hmm. 
And remaining exhibits that are in this box? 
Yes, I did. 
Did you have occasion to look, for example, at the 
writing on the outside of Exhibit 23? 
A. 
Q. 
by now? 
A. 
Q. 
A. 
Q. 
A. 
Yes. 
Have you become familiar with Mrs. Fitzen's hand-writing 
Pretty well, yes. 
Could you identify that as her handwriting? 
Oh, yes. 
Is it - It is Mrs. Fitzen? 
Swenson is her present name. 
Q. From these original documents, did you then make your 
accounting? 
A. Um-hmm, I did. 
MR. MADSEN: We offer them in evidence, Your Honor. 
MR. CAYIAS: May I voir dire, Your Honor? 
THE COURT: Yes. 
VOIR DIRE EXAlHNATION 
BY MR. CAYIAS: 
Q. Mr. Deters, let's start with Exhibit No. 23-F, the 
notations that are made on the back of this file folder. Are you 
familiar with the handwriting of his mother? 
A. 
Q. 
Yes. 
Do you know her? 
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A. 
Q. 
A. 
Q. 
A. 
Oh, yes, I know her. Yes. 
And this is her handwriting? 
This is her handwriting. 
And you don't where she got this information from? 
I have to presume. 
MR. CAYIAS: Right. And so we have to object to that, 
Your Honor, on the grounds that it's hearsay, no foundation with 
respect to the documents or invoices or anything else. It's 
out-and-out pure hearsay. 
Q. With respect to the various check stubs that are 
contained herein, did you go back to the original invoices with 
respect to each one of those check stubs? 
A. Not each one of them. I spot-checked them. 
Q. The ones that you did go back to, were those invoices 
that were drawn to Bonneville Wrecking Company? 
A. 
Q. 
Yes, as I recall, they were. 
Did you delineate anywhere with respect to these records 
between Bonneville Wrecking Company and the Fitzen-Ream venture? 
A. I'm not sure I understand what you mean by that. 
Q. Well, are there any of those invoices that you looked 
at that had any indication that they were signed for the joint 
venture of Fitzen and Ream? 
A. 
Q. 
I don't recall, I don't recall. 
So that most - well, unless you recall, then I can only 
assume that all of it is the Bonneville Wrecking Company invoices 
that you checked? 
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A. 
Q. 
I would think so. Um-hmm. 
Now, did you make a separate recapitulation or review 
with respect to the check stubs on the joint venture of Pitzen 
and Ream? 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
Yes, I did. 
And did you prepare that separately? 
Yes, I did. 
Is that here? 
Yes, I have that here. 
Is that among these effects? 
No, I have that in my file here. 
That would be a separate recapitulation? 
Um-hmm. 
Based on that check record? 
Right. There were only 18 checks. 
So what it boils down to, then, Mr. Deters, is that the 
various checks that are contained herein and upon which you 
based your accounting are all Bonneville Wrecking Company invoices 
that you saw? 
A. That's right. 
Q. 
A. 
And they were billed to the Bonneville 1-Jrecking Company? 
I don't know. I think there were some to Fitzen-Ream. 
Most of them, I believe, were Bonneville Wrecking Company. 
Q. Well, when you were employed, Mr. Deters, weren't you 
employed to make the audit - I believe counsel used the word "audit"? 
A. I think the word audit is not really proper. I was asked 
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to make a summary. If I had been asked to make an audit, of 
course, I'd get somebody else. 
Q. 
A. 
I appreciate that, and I suppose that's a misnomer, too. 
Yes, I think it is. But an audit would really require a 
lot more detailed examination of the record. But I was just asked 
to make a summary of the transactions that applied to the Fitzen-
Ream equipment. And that's all I did. 
Q. I appreciate that, Mr. Deters. And the summary you 
made with respect to the matters, as we have earlier indicated, 
were based on the check stubs, mainly, weren't they? 
A. Right. 
Q. 
A. 
Q. 
A. 
Q. 
And you really didn't get down to the invoices except what? 
Just spot checks. 
Just a spot check. 
Right. 
And that would be the same thing with respect to Exhibit 
22-F, 19-F--
A. Yes. 
Q. --18-F, isn't that correct? 
A. No. Which one is that? 22-F, you say? The check stubs, 
the cancelled checks? 
Q. 
A. 
22-F. Let me show you those. 
No, these are the cancelled checks, and in fact, I 
personally put them in the order, put these checks in the order 
of the summary for ready reference, but I did look at these, 
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compare them with the check stubs, and they are all in order. 
And I would say there are six or seven missing. 
Q. 
A. 
Do you know why they are missing? 
No, not really. But I'm sure they are there, because 
the check stubs are there, and I'm sure the cancelled checks 
are there. 
Q. So what you did was verify the amount as against the 
stubs? 
A. Well, and also - yes, the amount, and also the fact that 
the checks cleared the bank. 
Q. Now, are the dates of these items from October the 7th 
or from some other day, or what day? 
A. Some of them are previous. 
Q. Some were previous to October the 7th? 
A. Um-hmm. They were advances that were made to Mr. Ream 
when he was in the employ of Dave Fitzen. That was before the 
joint venture was started, these advances - cash advances, check 
advances. 
Q. 
A. 
Q. 
And they were while he was an employee? 
Yeah, he was an employee at that time. 
Cash advances against his wages, I assume or whatever he 
had coming from his work? 
A. That's correct. Uh-huh. 
MR. CAYIAS: Your Honor, without belaboring the point, 
and based upon the testimony of Mr. Deters, we'd object to -
Wait a minute. I should cover one more exhibit. 
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Q. Mr. Deters, in Exhibit 20-F, it is identified as Ream-
Fitzen. Did you obtain this right from the files and records of 
the Bonneville Wrecking Company? 
A. 
Q. 
A. 
Q. 
A. 
Q. 
It was given to me. 
And have you done a review of this particular file? 
I skimmed through it. 
Did you make a recap on this file at all. 
No. 
Have you gone through it to see that all of the 
matters that are therein contained pertain to the joint venture 
of Fitzen and Ream? 
A. No, I didn't check it that close. 
MR. CAYIAS: Your Honor, I have mixed emotions, really, 
about the matter. I'm anxious to cooperate with the Court, I'm 
anxious to set this matter resolved, but my experience, I 
suppose, somewhat tells me that there's some problems with these 
records. They are not substantiated by the invoices. Apparently 
he was guided considerably by Mr. Fitzen in the preparation of the 
situation. It's just not a good background of accounting, as 
far as this kind of accounting thing is concerned. And I object 
to it, Your Honor. 
THE COURT: The objection is overruled. Exhibits 18 
through 23 are received for illustrative purposes only, to 
illustrate the documents from which the summary that }lr. Deters 
prepared, Exhibit 17, is based. And of course, subject also to the 
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limitation that I received Exhibit 17 into evidence, as well. 
MR. MADSEN: Thank you, Your Honor. 
(Defendant Fitzen's Exhibits 
Nos. 18-F through 23-F were 
received into evidence.) 
MR. MADSEN: Now, I would like -
THE COURT: Like I say, if we had a jury, I'd sustain 
your objection, but you understand what I am getting at, I'm sure. 
MR. CAYIAS: I understand, Your Honor. 
(THE FOPillGOING REPRESENTS Pages 335 through 346 of the 
trial transcript.) 
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